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Conpl ai nant
Docket SE-13300
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge Jerrell R Davis at the
conclusion of an evidentiary hearing held in this case on January
12, 1994.' In that decision, the |aw judge upheld an order
suspendi ng respondent's private pilot certificate until such tine

as he successfully conpletes a re-exam nation of his airmn

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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conpetency. As further discussed bel ow, respondent’'s appeal is
granted and the initial decision is reversed.?

On April 4, 1992, respondent acted as pilot in command of a
Cessna 172 on a passenger-carrying cross-country flight
originating in Lake Havasu, Arizona, during which he encountered
cl ouds, ® becane disoriented, |anded tw ce w thout know ng at
which airports he was |landing, and ultimately crashed in
nmount ai nous terrain near Clarenont, California. In a letter
dated April 27, 1992, the FAA notified respondent that the
circunstances of the April 4 flight and accident "give reason to
believe that your conpetence as a Private Pilot may be in
gquestion,” and asked himto undergo a re-exam nation of his
conpetence. (Exhibit C5.) This re-exam nation request was nade
pursuant to section 609 of the Federal Aviation Act of 1958, as
anmended, which authorizes the Admnistrator to "reexam ne any
civil airman.” 49 App. U.S.C. 1429 [now recodified at 49 U S. C
44709] .

In a separate action resulting fromthis incident,

> The Adnministrator has noved to dism ss respondent's
"Suppl ement al Appeal Brief" (providing transcript citations to
support points made in respondent's tinely filed appeal brief) as
untinmely filed. Since the supplenental brief was filed after the
time for filing respondent's appeal brief had expired and there
was no tinely request for an extension of tinme, we wll grant the
motion to dismss. See Adm nistrator v. Hooper, 6 NISB 559
(1988). We note, however, that the dismssal of this brief did
not prejudice respondent, since we have independently reviewed
the transcript and are aware of the supporting citations
respondent sought to put before us.

% Respondent is not IFR-rated. He had received his private
pilot certificate only four nonths earlier.
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respondent accepted a 180-day suspension of his pilot certificate
based on violations of 14 CF. R 61.3(e)(1), 91.55(a), and
91.173. (See Exhibit C 1, Order of Suspension dated August 10,
1992.)

Wth regard to the re-exam nation request, respondent has
consistently expressed a willingness to undergo the requested re-
exam nation and, at the hearing in this case, he effectively
conceded t he reasonabl eness of the Admnistrator's request. In
any event, the evidence in the record clearly establishes that
the circunmstances of respondent's April 4, 1992 flight raised
legitimate questions as to his flight planning and piloting
conpetence.* He has not yet undergone the test, however, because
he is still recovering frominjuries sustained in the crash and,
according to his orthopedic surgeon, is physically unable to
resune flying. Furthernore, respondent states that his nedi cal
certificate has | apsed and, due to his injuries, he does not
believe he will be able to obtain nedical recertification for
sone time. (A valid nedical certificate is a pre-requisite to
under goi ng the requested re-exam nation, since respondent wll be
required to act as pilot in command during the re-exam nation

flight.) Respondent clains that, under these circunstances, it

* The record indicates that respondent used poor judgnment
in, anong other things, not obtaining sufficient weather
i nformati on about his route of flight, landing at a mlitary base
W t hout proper authority, failing to be aware of his fuel
consunption and to properly address a perceived | ow fuel
situation, and in pressing on towards his destination airport
t hrough what ATC advi sed hi m were instrunment mneteorol ogical
condi ti ons.



4
is both unfair and unnecessary for the Adm nistrator to suspend
his certificate as "punishnment” for failing to take the test.

The | aw judge uphel d the suspension order, noting that "the
Adm ni strator has a duty and an obligation to pronote aviation
safety” and that "[i]rrespective of [r]espondent’'s unfortunate
physi cal incapacitation, . . . the Admnistrator, in order to
insure that [r]espondent does not fly again until passing re-
exam nation, had the right to issue the [o]rder suspending his
[c]ertificate pending successful acconplishment of re-
exam nation." (Tr. 139.) W disagree.

This appears to be a case of first inpression, as we are
unawar e of any prior case where the airman has conceded the
reasonabl eness of the request but clainms that, because he is
unabl e (as distinguished fromunwilling) to conply, the resulting
suspension i s unreasonable. Although we have stated in prior
cases that, in order to prevail on an order suspending an
airman's certificate pendi ng successful re-exam nation the
Adm ni strator need only show, as he did in this case, that a
reasonabl e basis exists for questioning the airman's conpetence,”’
t hat standard presupposes the existence of a factor which is not
present in this case: the airman's refusal (either actual or
constructive) to undergo the re-examnation. W do not believe
that a suspension is justified where, as in this case, the airman

has willingly agreed to undergo the re-exam nation, but is

> See, e.g., Administrator v. Reinhold, NTSB Order No. EA-
3973 (1993); Adm nistrator v. Norris, NISB Order No. EA-3687 at 4
(1992).




physically unable to do so.

The FAA's reasoning in this case appears to be based on the
possibility that, if allowed to retain his pilot certificate,
respondent m ght, when his health permts, resune flying under
authority of his still-valid certificate before submtting to re-
exam nation. However, such a concern inheres in every re-
exam nation case, including those in which there is pronpt
conpliance wth a request for retesting, since a pilot who has
been asked to undergo a re-exam nation does not forfeit the right
to exercise the privileges of his certificate before he actually
conpl etes any required testing.

We do not question the Admnistrator's authority to suspend,
ei ther through an energency action or otherwi se, an airnman
certificate pending successful re-exam nation where the basis for
t he suspension is reasonabl e doubt over the airman's conpetence
or qualifications. However, the suspension in this case is not
so predicated. It is, rather, based on respondent's all eged
refusal to do sonething the Adm nistrator appears to concede he
coul d not acconplish when asked. In these circunstances we are
conpelled to hold that respondent's willingness to submt to re-
exam nation when nedically able precludes a suspensi on based on

an alleged refusal to take the test.®

® Contrary to the Administrator's suggestions, we do not
consider it unduly burdensone for the FAA to maintain contact
w th respondent and to postpone the scheduling of the re-
exam nation until such tine as respondent is physically able to
partici pate.
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ACCORDI NGY, IT I S ORDERED THAT:
1. Respondent's appeal is granted; and
2. The initial decision and the order of suspension are
reversed.

HALL, Chairman, LAUBER and HAMMERSCM DT, Menbers of the Board,
concurred in the above opinion and order.



